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I would like to thank Jurgen Brautmeier and the Conference of the Directors of Media 
Authorities for the invitation to share my thoughts on the future of media regulation today.  
 
When I joined Ofcom nearly ten years ago, the great fear that animated so much discussion 
about the shape, and even the philosophy, of the new regulator was that “content issues” 
would be a distraction from the wider aims of a converged regulator. This wasn’t to say they 
weren’t important: far from it – they got their own separate board, with delegated authority 
to take the sorts of content decisions that can briefly dominate the headlines. 
 
But I honestly don’t think we ever envisaged a storm – one with media regulation so close to 
its epicentre – as that which is gripping the political and media classes in the UK. 
 
It is a storm that is settled directly over some very old-world regulatory questions: the scope 
of regulatory action; the legitimate powers of the state; the relationship between regulators 
and industry; the ability of regulation to influence ethics as opposed to simply judging 
breaches – these are vital questions. And if we struggle to answer them for the oldest of all 
media, what chance do we have for the new? 
 
So I very much applaud the foresight of the organisers of today’s event. 
 
So in considering the future of media regulation – and to be clear, I will focus my comments 
on the content aspects of media, rather than the more purely economic regulation of media 
services – I should like to suggest three useful lessons from the past of media regulation, to 
unpack three uncomfortable facts about the present of media regulation, and then derive 
three possible principles that should guide the future of media regulation. 
 
Three enduring truths from the past 
 
So first, then, three lessons I draw from the history of media regulation. 
 
The first truth I draw from the past is that it has been typically focused on delivering two 
distinct, albeit linked, goals. 
 
Regulation plays a vitally important role in securing access for citizens to the widest possible 
democratic debate and engagement. It has typically done this by  

 creating rules that will guard against unacceptable concentration of media,  

 or the wielding of too much power that might exclude important voices;  

 and by ensuring that the news and information is rooted in a respect for the truth, even 
if there are no specific requirements around accuracy or impartiality. 

 
And regulation has always sought to protect important cultural and societal goals: ensuring 
that the media contribute to, as well as reflect, local culture; that they sustain high 
standards of editorial ambition and quality; that they play a role as good citizens by 
maintaining safe environments for vulnerable audiences – children, minority groups. 
 



Second, I take comfort that media regulation was never designed to be an all-embracing 
system, but was always recognised as a specific response to a specific set of services with 
very specific characteristics. 
 
 
Look no further than the happy coexistence of time shifted video, which was never subject 
to the same degree of control as broadcast versions of the same content. 
 
Regulation focused on services with some specific characteristics. The most relevant are 
probably the existence of a clearly located and active point of editorial control – selecting 
material, making choices, mediating the audience taste and experience, and limiting any 
individual consumer’s control: services with high barriers to entry – and often, those 
barriers to entry have included privileged access to scarce public resource such as spectrum 
 
And the third enduring truth I draw from the history of media regulation is that it has 
always depended on the interaction of a number of parties, which operate I think on three 
levels. 
 
The highest level is government – by which I include supra-national government bodies - 
which defines the overall goals, the policy and regulatory framework that is to deliver them, 
to empower the various bodies. Above all, the role of government is to maintain the link to 
democratic accountability. 
 
Below government are the regulators: 
 

 Statutory regulators, drawing their power from the state but with varying degrees of 
operational independence 

 Industry led regulators – using the benefit of close industry engagement to react more 
swiftly and more directly than state owned or directed bodies are able to do – or than is 
appropriate for them to do 

 And the internal regulation of the media themselves, expressed through their own codes 
and ethics, their own production practices. 

 
And at the final level is the audience.  
 
We should never allow the myth to gain root that the broadcast audience was this purely 
passive entity. Regulators always relied on the audience to pick up at the point where 
regulatory power ended. Most people in this room have probably had the same experience I 
have had in answering cynical journalists who thought I was naïve enough to believe that, 
because there is a 9pm watershed, I assumed that children are safely tucked up by then. 
 
Nonsense. We’ve never believed that: what we have always said, by contrast, is that there is 
a point where the balance of responsibility shifts away from the broadcaster and to the 
audience. We can’t – and shouldn’t – dictate how audiences chose to consume their 
content: but we can give them the tools to make sensible, informed and proportionate 
choices. 
 
So – what overall lessons do I learn from history? 

 That the goals of media regulation are enduring, relevant, necessary 

 And that even when we might have thought media regulation was in its pomp, it 
always recognised that it should deal with a subset of media. 



 That the regulatory framework has always been based on a many-sided contract 
across the industry 

 
These seem useful reference points when confronting the challenge of the present. 
2. Three uncomfortable truths from the present of media regulation 
 
The first uncomfortable truth for today’s regulators is the irony of “convergence”.   
 
Convergence is a fact, increasingly evident as previously distinct media – and regulatory 
environments – jostle each other in ways that were previously unthinkable.  
 
So there is obvious logic, if not even inevitability, about a convergent regulatory response: 
industry needs if not a single then a coordinated point of contact, a place where the 
interaction of wide ranging business ambitions with public policy goals can be effectively 
brokered.  
 
But the paradox is that however converged services and platforms may have become, this 
has led to an increasing divergence of audience behaviour and expectations. 
 
True convergence, from an audience perspective, was at the time when content was only 
available in one place, from one supplier, in one environment or context, and with one 
regulator to deal with it. Convergence of media has allowed a glorious divergence of 
experience – not just as a consumer of content, where I have choice of what I consume, 
where I consume it and which technology I use to access it; but also as a creator where my 
opportunity to participate in and contribute to new media services has expanded 
enormously. 
 
So the first uncomfortable truth is that, while regulatory convergence might well be the right 
answer, it may nevertheless be diametrically the wrong mind-set for dealing with consumer 
behaviour and expectations. 
 
The second uncomfortable challenge of the present is that, just as convergent media 
actually create divergent audiences, they also create divergent media as well. 
 
When media regulation started, the major broadcasters were all we had – and a single 
channel (or at least very limited channels) was all they had. So of course they invented rules 
and practices about what was desirable and appropriate for a large, mass audience – 
because that was what they wanted to attract.  
 
And so the basis of media regulation has always been on the notion of mass audience. 
However mythical it might have been in reality, it seems to me that broadcasting regulators 
have implicitly operated from an assumption of a shared view of the world, of the 
importance and role of media services, and therefore the obligations that they should be 
prepared to shoulder. 
 
But the fundamental truth is that the construct depends on a coalition of the willing. 
Confronted with broadcasters who don’t understand, or who fundamentally disagree with 
the basis of the regulation, then the regulator is actually close to powerless – short of the 
drastic action of closing the business down.   
 



And if this is hard enough in a broadcast environment, then how much harder is it in a world 
where on-line and on-demand content is becoming increasingly not just available but for 
many the platform of choice. 
 
Which leads to the third uncomfortable challenge – that we face some very hard, 
fundamental decisions about the philosophy we will adopt in future. 
 
In essence, it seems to me that the choice is between either  

 a philosophy whose centre of gravity, at least, sees regulation as playing catch-up – 
where, if you like, the challenge is to extend regulation to provide similar levels of 
protection to similar types of content, wherever it is provided; or 

 one whose centre of gravity is to keep regulation firmly anchored in what it does well, 
and resist efforts to expand it. 

 
Many will argue that this is a forced, if not even false, choice: that in fact adopting either 
route is likely to lead you to roughly the same place: 

 However much you want to, you can’t apply the full paraphernalia of broadcasting 
regulation to on-line services – not even to connected TV;  

 nor can you deny the need to make some kind of protection available in new and 
emerging services.  
 

So you will end up with a blend that relies on striking a new balance between consumer and 
regulator which might look pretty similar under either philosophical approach. 
 
That may be true, and from a pragmatic point of view that is helpful: but it is still important 
to know the philosophy you start from.  
 
Because there are plenty more, even bigger questions coming at us, and we’ll need firm 
roots if we are to answer them convincingly. 
 
The most important of these, it seems to me, is the question of whether we want on-line 
providers themselves to behave like regular media players or not. 
 
On the one hand, we might quite welcome it if major on-line players were to take a more 
active role in gate-keeping the content they make available.  
 

 Sluggish responses to consumer – or regulator – requests to take down manifestly 
inappropriate, if legal, content;  

 unconvincingly hollow protestations of “mere conduit” protection against requirements 
to act against illegal content –  

 
These inevitably lead to increasingly potent demands for on-line players to match their 
market power with increased social, cultural and democratic accountability – exercised, in 
no small part, by the application of editorial mindsets. 
 
And yet, and yet … on the other hand we don’t want them to behave like regular media 
players. We can just about accept Google’s algorhythmic approach to selecting particular 
content – but we don’t want it to become more editorially active. We are squeamish about 
content being prioritised for commercial reasons – and maybe even more squeamish if it is 
prioritised for editorial reasons. 
 



This is not an easy question and it will take careful answering. But if we are to answer it 
convincingly, we had better know where we are starting from. 
 
 
 
3. Three principles for the future of media regulation 
 
And so to my principles for the future of media regulation. 
 
Principle one is that I don’t believe in a single regulator in future – I don’t think I ever did, 
but I certainly don’t now. For all the reasons suggested above – and a few more besides.  
 
But I do believe in a single framework, set by a single body, within which a whole range of 
regulatory bodies can operate – and, crucially, be held externally accountable. 
 
A single framework set at a high enough level, with enough bite to be able to guarantee a 
set of operational safeguards, and a set of content related goals, but with discretion 
afforded to the individual, industry led regulators to do their own job, make their own 
judgements, influence their own industries – and be held properly to account. 
 
To some degree it operates now: but I believe it should be how we should regulate in future. 
 
In short: regulators should stop regulating content, and focus on regulating regulators. 
 
So what would the statutory regulator do? 
 
Three things: 

 identify the high level content outcomes,  

 guarantee that industry regulatory bodies are effectively and adequately established  

 define the characteristics of the services that should be offering a degree of regulated 
protection to the public 

 
We know what the content outcomes would be:  

 an appropriate regard for the truth;  

 securing access for all the voices in the national debate to be heard;  

 protection against unwarranted intrusions into privacy;  

 maintaining cultural and social values;  

 guaranteeing information on which to base individual and collective choices.  
 
These outcomes would apply differently to different types of service – but some would be 
absolute: no code could avoid reflecting them, no processes could avoid dealing with them. 
 
And we know what the minimum requirements to be an effective regulator would be: 
independence of action and initiative – including budgetary independence; operational and 
financial resources sufficient to meet the prescribed role; and adequate buy-in from 
industry. 
 
My second principle is, wherever possible, to avoid getting hung up on definitions.  
 
Even four years ago, when I left Ofcom, I was the victim of many friendly “ah-ha!” 
ambushes. You’ll be familiar with them. You would be describing the aim of your regulation, 



and the types of service that fall within it, and your interlocutor would say, with ill-concealed 
satisfaction – “yes, but what about content delivered via your fridge magnet? What about 
UGC delivered to your car’s sat-nav? You haven’t thought of that, have you? Ah-ha!” 
 
Which is why I think the regulator should focus on the characteristics of media that may 
require some form of regulatory protection – but give ownership of the solution to the 
people who invent these services, requiring them to take responsibility for identifying the 
best way to give appropriate protection to audiences.  
 
Wherever possible, we need to back institutions like our major broadcasters to do the right 
thing – so that we can then concentrate our principal effort on those who genuinely are 
seeking to get round the rules for really serious reasons. 
 
I am not, I hope, naïve enough to suppose that everybody wants to do only the right thing all 
the time. But the regulator should not be worrying about those with genuine institutional 
standards: instead it should be encouraging them to extend those standards across all their 
services. 
 
In the process, we will also avoid chopping our regulation into smaller and smaller bits: 
instead, we will increasingly allow industry to define and adapt it to changing business or 
audience behaviour.  
 
So – if regulators aren’t regulating, and are allowing industry greater scope, my third 
principle covers what they should be doing: to focus on two things that, as regulators, they 
have mostly shied away from. 

 education; and 

 ethics 
 

It is a truism that the audiences and consumers of the future will have to be even more 
active in taking control of their own consumption: and it is a truism that education is 
necessary to achieve this.  
 
But it needs leadership. It falls too easily between government stools; and if my own 
experience as a regulator is anything to go by, it fails to grip precisely because it doesn’t 
have anything to bite on. Regulators like to regulate: stuff that doesn’t feel like regulation is 
harder for them to make a priority, or for industry to respond to. 
 
So the challenge for regulators – and I include here those who give them their marching 
orders in Europe and at a national level – to reinvigorate this agenda, and give it real 
emphasis. 
 
And finally Ethics – well, this has – rightly, in my view – been an uncomfortable place for 
regulators to go: it has felt like straying too close to the operational practices rather than 
focusing on outcomes – getting in ahead of publication rather than being free to judge after 
the event.  
 
But evidence of regulatory failure – and of waning audience or public assent for the 
regulator – suggests to me that this isn’t a very satisfactory answer any more. The public 
expect the regulator to be much more active in influencing practices and ethics, engaging 
more directly before the content happens.  
 



So – if the regulation is being done by the industry, perhaps the regulator can more easily 
move upstream, and engage in a different kind of dialogue. 
 
In short, I believe there is a real opportunity to rethink the role of the regulator – and in so 
doing, more effectively to meet the challenge of a digital future with institutions, and 
mindsets, better suited to it. 


