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Bang or whimper? 

by Kip Meek 

In November 2009, Jeremy Hunt, then in opposition, told The Daily Telegraph: 'There is a massive 

crisis in the media industry. We will strip away the regulations in the same way Big Bang 

revolutionised the City to make it a major financial centre of the world'. 

Stirring stuff. Subsequently, now the Secretary of State, Jeremy Hunt has issued his open letter and 

initiated a debate about the contents of a new Communications Bill - which, so far, has been 

characterised by a lack of certainty about its contents which is in marked contrast with his previous 

statement. Good for him - better by far to recognise the complexity of the issues when in office than 

never to recognise them at all. 

Nevertheless, there is a danger in being too open. David Hendon, once of BIS, then of DCMS and 

now returning to his roots to worry about spectrum for Ofcom, reportedly has said that a 

Communications Bill is like a skip - if you don't fill it yourself, then you will discover that others have 

filled it for you. Bang on. Talk to people in the music industry and the Communications Bill is about 

piracy; talk to internet content creators and it’s about net neutrality; talk to animators and it's about 

the shameful lack of intervention to support children's TV; talk to a mobile operator and it's about 

spectrum; and so on. 

This short note makes no attempt to discriminate between the competing claims of the chap down 

the street getting rid of his garden waste and the lady next door disposing of her old IKEA kitchen 

units - instead, it suggests a way of thinking about their competing claims in an organised way. 

In my view there are three key questions when working out what goes into the skip: first, what are 

the relevant public policy objectives, second, is legislation the right tool and third, what tests help 

work out whether a legislative approach makes sense? 

Public Policy Objectives1 

I have a reasonably short list of public policy objectives for the communications sector. 

Competition and growth is the first - this doesn't seem controversial to me, except with respect to 

the balance between efforts to ensure competition as a route to delivering consumer welfare and 

growth, as distinct from the effort put into stimulating growth directly (for example, a fibre subsidy) 

Plurality is the second. This is the notion that the communications sector is the provider of news and 

information and that it is important that news and information comes from diverse sources. While I 

have long held the view that plurality is provided by the market (and that where regulated - i.e. the 

provision of television news - the editorial lines are virtually indistinguishable from each other), 

again as a public policy objective, it seems eminently worthy. 

                                                           
1
 'Objectives' are difficult to define - 'competition and growth', for example are means to an end for government, not ends 

in themselves - but, in the interests of clarity and because this is not a philosophical treatise but an attempt to make policy-
making easier, I have opted to suggest objectives which are tangible and relate to how policy-makers on all sides of the 
political divide think about what they are trying to achieve. 
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Protection is the third. This is about protecting minors and vulnerable groups; the debate here is 

both about the definition of a vulnerable group (do white Englishmen need protection, as perhaps 

the British National Party might argue?) and the effectiveness of such protection (of which, more 

later) 

Universality is the fourth - the notion that services such as broadband and fixed and mobile services 

and the BBC should be available to more-or-less all of the population. 

Representation is a fifth - particularly where public money is involved in content creation, there 

should or could be some stipulation to the effect that no category of the population goes undepicted 

or unrepresented. 

Public service content is the last. This is more controversial - some people might argue that any 

intervention to secure good public service content is bedevilled with patrician ideas of what good 

looks like; others that the multiplicity of means of accessing content makes any form of intervention 

ineffective; and others again that the identity between public service content and the BBC makes 

protecting the BBC the key objective, rather than the creation of public service content itself.  

I'd put a lot more stress on some of these than others - but obviously my opinion on what is and 

what is not on the short list is not remotely important - what is important is the articulation by 

policy-makers of what it is they are trying to achieve. 

Tools 

In achieving a public policy objective, there are a number of tools which can be used. Legislation, 

obviously. But also regulation, i.e. using the existing legislative and regulatory regime in a new way. 

And also intervention, by which I mean either money being spent or leadership being exercised. 

Giving good examples of legislation would be wearisome, but I do want to illustrate what I mean 

with respect to the other tools. On regulation first, when Ofcom was created, there was a long-

standing issue in fixed telecoms - while there was lots of competition, there was little or no 

profitable competition to BT. Ofcom in its early days used a number of regulatory innovations to 

address this issue - building an evidence base (the Telecoms Strategic Review), threats (the 

Enterprise Act, made realistic by the evidence base), short cuts to resolving operationally-oriented 

discrimination (the Telecoms Adjudicator) and aggressive pricing of regulated products. These in 

combination didn't solve the competition problems for ever - but they made a big difference and 

ushered in a period of sustained investment by BT's competitors. 

Intervention comes in two forms. The first is obvious - money being spent on an objective, for 

example a subsidy for rural fibre. The second is much less obvious - leadership. The current example 

I would cite is the Race Online. Martha Lane-Fox from the beginning of her campaign made clear 

that this was not a programme dependant on any significant funding but on the ability of her and 

her team to build commitment in society and business to connecting people. 

The obvious point about these tools is this - pick the right tool for the job. Legislation, because of its 

timescales and its uncertain second order effects should typically be the last resort. 
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Tests 

Let's assume that you have an objective (say, competition and growth) and no tool save legislation 

to achieve it - what do you do? I would suggest, before you legislate, you need rigorously to evaluate 

whether the legislation might be effective. This is particularly relevant and particularly difficult in the 

communications sector because its technologies are evolving so fast. 

Useful questions in this context are 

 Unintended consequences: what might be the good and bad effects of the legislative 

proposal? What might the good and bad effects be of not legislating? 

 Purview: is a UK legislative proposal likely to address the problem (think of competition 

issues with Google or piracy issues)? 

 Proportionality: is a legislative proposal proportionate to the issue being addressed? 

In reality of course what goes in the skip is a political process with all its imperfections and ultimately 

its democratic legitimacy - but, if some of the thinking above was used en route, we might end up 

with a better piece of legislation 

 

 

 

 

 

 

The thinking captured in this article was developed for the British Screen Advisory Council (BSAC) 

while Kip was chairing a working group for BSAC on the new Communications Bill - Kip would like to 

thank BSAC colleagues, particularly Bertrand Moullier, for helping him to develop the approach 

described above. 

  


